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Postal Regulatory Commission § 3008.2 

PART 3008—EX PARTE 
COMMUNICATIONS 

Sec. 
3008.1 Applicability. 
3008.2 Definition of ex parte communica-

tions. 
3008.3 Definition of a matter before the 

Commission. 
3008.4 Definitions of persons subject to ex 

parte communication rules. 
3008.5 Prohibitions. 
3008.6 Required action upon ex parte com-

munication. 
3008.7 Penalty for violation of ex parte com-

munication rules. 

AUTHORITY: 39 U.S.C. 404(d)(5); 503; 504; 
3661(c); 3662. 

SOURCE: 81 FR 42541, June 30, 2016, unless 
otherwise noted. 

EFFECTIVE DATE NOTE: At 81 FR 42541, June 
30, 2016, part 3008 was added, effective Aug. 1, 
2016. 

§ 3008.1 Applicability. 
(a) The rules in this section are appli-

cable to all Commission proceedings 

except for the instances identified in 
paragraphs (b) through (d) of this sec-
tion. 

(b) The rules in this section are not 
applicable to public inquiry (PI) pro-
ceedings, undertaken to gather infor-
mation and which are not intended to 
result in a binding Commission deci-
sion. 

(c) The rules in this section are not 
applicable to international mail (IM) 
proceedings undertaken pursuant to 
part 3017 of this chapter. 

(d) The rules in this section are not 
applicable to specifically identified 
proceedings upon written directive 
from the Commission. 

§ 3008.2 Definition of ex parte commu-
nications. 

(a) Subject to the exceptions speci-
fied in paragraph (b) of this section, ex 
parte communications include all com-
munications, oral or written (including 
electronic), between Commission deci-
sion-making personnel, and the Postal 

VerDate Sep<11>2014 15:20 Aug 29, 2016 Jkt 238150 PO 00000 Frm 00445 Fmt 8010 Sfmt 8010 Q:\39\39V1.TXT 31 E
R

29
JN

09
.0

16
<

/G
P

H
>

lp
ow

el
l o

n 
D

S
K

54
D

X
V

N
1O

F
R

 w
ith

 $
$_

JO
B



436 

39 CFR Ch. III (7–1–16 Edition) § 3008.3 

Service or public stakeholders regard-
ing matters before the Commission. 

(b) Ex parte communications do not 
include: 

(1) Documents filed using the Com-
mission’s docketing system; 

(2) Communications during the 
course of Commission meetings or 
hearings, or other widely publicized 
events where the Commission provides 
advance public notice of the event indi-
cating the matter to be discussed, the 
event is open to all persons partici-
pating in the matter before the Com-
mission, and a summary of the event is 
provided for the record; 

(3) Communications during the 
course of off-the-record technical con-
ferences associated with a matter be-
fore the Commission, or the pre-filing 
conference for nature of service cases 
required by § 3001.81 of this chapter, 
where advance public notice of the 
event is provided indicating the matter 
to be discussed, and the event is open 
to all persons participating in the mat-
ter before the Commission; 

(4) Questions concerning Commission 
procedures, the status of a matter be-
fore the Commission, or the procedural 
schedule of a pending matter, where 
these issues are not contested matters 
before the Commission; and 

(5) Communications not material to 
the matter before the Commission. 

§ 3008.3 Definition of a matter before 
the Commission. 

(a) A matter is before the Commis-
sion at such time as the Commission 
may designate, but in no event later 
than the earlier of the filing of a re-
quest to initiate a proceeding or the 
Commission noticing a proceeding. 

(b) A matter is also before the Com-
mission at such time as the person re-
sponsible for the communication has 
knowledge that a request to initiate a 
proceeding is expected to be filed. 

(c) Paragraph (b) of this section does 
not apply to periodic reviews or reports 
issued by the Commission, or the 10- 
year review pursuant to 39 U.S.C. 
3622(d)(3). 

(d) The following explanations apply: 
(1) A matter is no longer before the 

Commission upon the issuance of the 
final order or decision in the docketed 
matter; 

(2) A matter is again before the Com-
mission upon the filing of a request for 
reconsideration. The matter remains 
before the Commission until resolution 
of the matter under reconsideration; 

(3) A matter is again before the Com-
mission upon the remand of a Commis-
sion’s final decision or order by an ap-
pellate court. The matter remains be-
fore the Commission until resolution of 
the matter under remand; and 

(4) The mere potential that a request 
may be filed does not place a matter 
before the Commission. An affirmative 
action announcing, or actively pre-
paring, an actual request with the in-
tent to file within a reasonable period 
of time must be present. 

§ 3008.4 Definitions of persons subject 
to ex parte communication rules. 

(a) Commission decision-making per-
sonnel include: 

(1) The Commissioners and their 
staffs; 

(2) The General Counsel and staff; 
(3) The Director of the Office of Ac-

countability and Compliance and staff; 
(4) Contractors, consultants, and oth-

ers hired by the Commission to assist 
with the Commission’s analysis and de-
cision; and 

(5) Any other employee who may rea-
sonably be expected to be involved in 
the decisional process. 

(b) The Postal Service includes all 
Postal Service employees, contractors, 
consultants, and others with an inter-
est in a matter before the Commission. 
Any interaction between the Postal 
Service and Commission decision-mak-
ing personnel concerning a matter be-
fore the Commission expresses an in-
terest in the matter before the Com-
mission. 

(c) Public stakeholders include all 
other persons not previously described, 
with an interest in a matter before the 
Commission. This includes the Com-
mission non-decision-making personnel 
identified in paragraph (d) of this sec-
tion. Any interaction between a public 
stakeholder and Commission decision- 
making personnel concerning a matter 
before the Commission expresses an in-
terest in the matter before the Com-
mission. 

(d) Commission non-decision-making 
personnel include: 
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(1) All Commission personnel other 
than decision-making personnel; 

(2) Commission personnel not partici-
pating in the decisional process owing 
to the prohibitions of § 3001.8 of this 
chapter regarding no participation by 
investigative or prosecuting officers; 

(3) The Public Representative and 
other Commission personnel assigned 
to represent the interests of the gen-
eral public pursuant to 39 U.S.C. 505 in 
the specific case or controversy at 
issue (regardless of normally assigned 
duties); and 

(4) Contractors, consultants, and oth-
ers hired by the Commission to provide 
an independent analysis of issues be-
fore the Commission (and Commission 
employees assigned thereto). 

§ 3008.5 Prohibitions. 
(a) Ex parte communications between 

Commission decision-making per-
sonnel, and the Postal Service or pub-
lic stakeholders is prohibited. 

(b) Commission decision-making per-
sonnel shall not rely upon any informa-
tion obtained through ex parte commu-
nications unless the communications 
are made part of the record of the pro-
ceeding, where an opportunity for re-
buttal has been provided, and reliance 
on the information will not cause 
undue delay or prejudice to any party. 

(c) Paragraph (a) of this section does 
not constitute authority to withhold 
information from Congress. 

§ 3008.6 Required action upon ex parte 
communications. 

(a) Commission decision-making per-
sonnel who receive ex parte commu-
nications relevant to the merits of the 
proceeding shall decline to listen to 
such communications and explain that 
the matter is pending for determina-
tion. Any recipient thereof shall advise 
the communicator that the commu-
nication will not be considered, and 
shall promptly and fully inform the 
Commission in writing of the substance 
of and the circumstances attending the 
communication, so that the Commis-
sion will be able to take appropriate 
action. 

(b) Commission decision-making per-
sonnel who receive, or who make or 
knowingly cause to be made, ex parte 
communications prohibited by this 

part shall promptly place, or cause to 
be placed, on the public record of the 
proceeding: 

(1) All such written communications; 
(2) Memoranda stating the substance 

of all such oral communications; and 
(3) All written responses, and memo-

randa stating the substance of all oral 
responses, to the materials described in 
paragraphs (b)(1) and (2) of this section. 

(c) Requests for an opportunity to 
rebut, on the record, any facts or con-
tentions contained in an ex parte com-
munication which have been placed on 
the public record of the proceeding pur-
suant to paragraph (b) of this section 
may be filed in writing with the Com-
mission. The Commission will grant 
such requests only where it determines 
that the dictates of fairness so require. 
In lieu of actually receiving rebuttal 
material, the Commission may in its 
discretion direct that the alleged fac-
tual assertion and the proposed rebut-
tal be disregarded in arriving at a deci-
sion. 

§ 3008.7 Penalty for violation of ex 
parte communication rules. 

(a) The penalties for violation of ex 
parte communication rules specified in 
this section are applicable only to: 

(1) Nature of postal service pro-
ceedings conducted pursuant to 39 
U.S.C. 3661(c); 

(2) Appeal of Postal Service decisions 
to close or consolidate any post office 
conducted pursuant to 39 U.S.C. 
404(d)(5); and 

(3) Rate or service complaints con-
ducted pursuant to 39 U.S.C. 3662. 

(b) Upon notice of a communication 
knowingly made or knowingly caused 
to be made by a participant in viola-
tion of § 3008.5(a), the Commission or 
presiding officer may, to the extent 
consistent with the interests of justice 
and the policy of the underlying stat-
utes, require the participant to show 
cause why his/her claim or interest in 
the proceeding should not be dismissed, 
denied, disregarded, or otherwise ad-
versely affected on account of such vio-
lation. 

(c) The Commission may, to the ex-
tent consistent with the interests of 
justice and the policy of the underlying 
statutes administered by the Commis-
sion, consider a violation of § 3008.5(a) 
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sufficient grounds for a decision ad-
verse to a party who has knowingly 
committed such violation or knowingly 
caused such violation to occur. 

PART 3010—REGULATION OF RATES 
FOR MARKET DOMINANT PROD-
UCTS 

Subpart A—General Provisions 

Sec. 
3010.1 Definitions. 
3010.2 Applicability. 
3010.3 Types of rate adjustments for market 

dominant products. 
3010.4 Type 1–A rate adjustment—in gen-

eral. 
3010.5 Type 1–B rate adjustment—in gen-

eral. 
3010.6 Type 1–C rate adjustment—in gen-

eral. 
3010.7 Type 2 rate adjustment—in general. 
3010.8 Type 3 rate adjustment—in general. 
3010.9 Schedule for Regular and Predictable 

Rate Adjustments. 

Subpart B—Rules for Rate Adjustments for 
Rates of General Applicability (Type 1– 
A and 1–B Rate Adjustments) 

3010.10 Notice. 
3010.11 Proceedings for Type 1–A, Type 1–B, 

and Type 1–C rate adjustment filings. 
3010.12 Contents of notice of rate adjust-

ment. 

Subpart C—Rules for Determining the 
Maximum Rate Adjustment 

3010.20 Calculation of maximum rate adjust-
ment. 

3010.21 Calculation of annual limitation 
when Type 1–A or Type 1–B notices of 
rate adjustment are 12 or more months 
apart. 

3010.22 Calculation of annual limitation 
when Type 1–A or Type 1–B notices of 
rate adjustment are less than 12 months 
apart. 

3010.23 Calculation of percentage change in 
rates. 

3010.24 Treatment of volume associated 
with negotiated service agreements and 
rate incentives that are not rates of gen-
eral applicability. 

3010.25 Limitation on application of unused 
rate adjustment authority. 

3010.26 Calculation of unused rate adjust-
ment authority for Type 1–A and Type 1– 
B rate adjustments. 

3010.27 Calculation of unused rate adjust-
ment authority for Type 1–C rate adjust-
ments. 

3010.28 Application of unused rate adjust-
ment authority. 

3010.29 Maximum size of Type 1–B rate ad-
justments. 

3010.30 De minimis rate increases. 

Subpart D—Rules for Rate Adjustments for 
Negotiated Service Agreements (Type 
2 Rate Adjustments) 

3010.40 Negotiated service agreements. 
3010.41 Notice. 
3010.42 Contents of notice of agreement in 

support of a Type 2 rate adjustment. 
3010.43 Data collection plan and report. 
3010.44 Proceedings for Type 2 rate adjust-

ments. 

Subpart E—Rules for Rate Adjustments in 
Extraordinary and Exceptional Cir-
cumstances (Type 3 Rate Adjustments) 

3010.60 Applicability. 
3010.61 Contents of exigent requests. 
3010.62 Supplemental information. 
3010.63 Treatment of unused rate adjust-

ment authority. 
3010.64 Expeditious treatment of exigent re-

quests. 
3010.65 Special procedures applicable to exi-

gent requests. 
3010.66 Deadline for Commission decision. 

AUTHORITY: 39 U.S.C. 503; 3622. 

SOURCE: 78 FR 52704, Aug. 26, 2013, unless 
otherwise noted. 

Subpart A—General Provisions 

§ 3010.1 Definitions. 
(a) The definitions in paragraphs (b) 

through (m) of this section apply in 
this part. 

(b) Annual limitation means: 
(1) In the case of a notice of a Type 

1–A or Type 1–B rate adjustment filed 
12 or more months after the last Type 
1–A or Type 1–B notice of rate adjust-
ment, the full year limitation on the 
size of rate adjustments calculated pur-
suant to § 3010.21; 

(2) In the case of a notice of a Type 
1–A or Type 1–B rate adjustment filed 
less than 12 months after the last Type 
1–A or Type 1–B notice of rate adjust-
ment, the partial year limitation on 
the size of rate adjustments calculated 
pursuant to § 3010.22; and 

(3) In the case of a notice of a Type 
1–C rate adjustment, the annual limita-
tion calculated pursuant to § 3010.21 or 
§ 3010.22, as applicable, for the most re-
cent notice of a Type 1–A or Type 1–B 
rate adjustment. 
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